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ON THE INITIATIVE

WHOQ's "Initiative of Support to People Disabled by Mental
Hiness" is pait of WHO's work on the prevention ‘and treatment of
mental disorders. It is an attempt to speed up the dissemination of
information to governments and professionals about good community
services for those with chronic mental illness and about new
developments in this field. The Initiative aims to help in reducing the
disabling effects of chronic mental illness and to highlight social and
environmental barriers which hinder treatment and rehabilitation efforts
and which add to the stigma of chronic mental illness. It also stimulates
consumer empowerment and involvement with plannlng, delivery and
evaluation of mental health services.

The followmg sites have officially jcmed the lmt:atwe and have
pammpated in its various activities:

* The Queensland Northern Pennmsula and Mackay Region
Mental Health Service (centred in Townsville, Austraha)

* British Columbia Mlmstry of Health - Mental Health Services
(Vancouvm Canada). - ‘ |

* Centro Studi e Ricerche Salute Mentale - Regione
Autonoma Friuii Venezia-Giulia (Trieste, [taly).

* Highland Heazlth Board - Mental Health Unit and Hightand
Regional Council (Inverness, Scotland, U.K.).

¥ S0GG (Rotterdam) / Ministry of Health (The Netherlands).

The Dowakai Chiba Hospital (Funabashi, Japan) also takes part
in some of the Initiative. activities; other centres are at different levels
of discussion concerning their joining the Initiative.

Further information on this Initiative can be requested to:

Dr J.M. Bertolote
Mental Disorders Control
WHO - Division of Mental Health and
Prevention of Substance Abuse
1211 Geneva-27 Switzerland
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INTRODUCTION

. International instruments supporting even the most basic rights of persons with mental
disorders have been very long in coming. On 17 December, 1991, the UN General Assembly
adopted 25 Principles for the Protection of Persons with Mental [llness and the Improvement
of Mental Health Care, through Resolution 46/119. This was the culmination of fourteen
years of work that began in 1978 when the Human Rights Commission of the United Nations
requesied the Subcommission on Prevention of Discrimination and Protection of Minorities
to study the question of the protection of those detained on the basis of mental illness. The
draft resolution was finalized after more than a decade of debates and discussions at the
Economic and Social Council.

Its final format - as Principles - and its length: 25 Principles, some of which are very
detailed - made it slightly different from previous UN resolutions related to other diseases or
disabilities. The issue of course, was how to breathe life into this Resolution, Otherwise, the
human rights’ interests in this worthwhile document were unlikely to be applied where they
matter - in emergency rooms, hospital wards, outpatient treatment centres, courts and prisons.
An additional tool which would facilitate its understanding and implementation was needed
and there was general agreement that WHO should be in charge of the production of this tool,
After consultations with experts and NGOs, a decision was made to produce guidelines, in
the form of user-friendly questions to shed additional light on the Principles.

The Division of Mental Health and Prevention of Substance Abuse of the World
Health Organization has produced the Guidelines appearing hereafter, by which Resolution
46/119 may be operationalized by its signatories. The Guidelines were drafted for an in-depth
assessment of the conditions related to each one of the major Principles in Resolution 46/119,
as well as on its several sub-headings. In addition to traditional civil and political rights, the
right to sound mental health treatment is embodied in Resolution 46/119. As such, the
Guidelines also address basic quality assurance issues in order to provide a baseline from
which policy-rnakers and mental health care providers may evaluate mental health
programmes at the local, regional and national level.

In order to provide for a very brief general assessment of the human rights’
conditions of the mentally disordered at the country, regional or local level, a succinct
Checklist derived from the Guidelines was also produced. Its main purpose is to allow for
a quick assessment of the sitvation, as a companion tool to the more in-depth Guidelines.

Therefore, the present document is composed of three major parts: 1. the Guidelines,
in its full version; II. the Checklist; and III. the Appendices, including (i) the list of
collaborators involved in the production of this document and (ii) some selected UN
Declarations and Resolutions relevant to the mental health field in general.

In the text in Part T: Guidelines, we opted to include the highlighted text of the U.N.
Resolution Principles, immediately followed by a series of relevant questions intended to
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guide those interested in verifying the extent to which each Principle is applied. It is not a
scale with precise, definite or right/wrong answers; it is a qualitative instrument intended
mostly to provide alternative approaches to the monitoring of each principle, making room
for local characteristics, waditions and resources.

These questions are meant to illustrate what are some of the. practical facts of the
Principles, They do not aim, to be exhaustive. Rather, they purport to raise examples of items
for consideration and: review, It is essential to. note that not all guestions may apply or be
relevant everywhere, depending on a variety of factors such as culture, development. level,
legal tradition,, pohucal and rehglous systems and others.

However, the mere ex1stenee ef the resolution and of gu1de11nes for its 1mp1ementat.10n
does not necessarily guarantee that people will benefit from them. In most cases it will be
necessary that some official body (e.g- the Parliament, the Ministry of Health or Welfare, the
Medical Council) ratify the Principles, or formally adopt them at national level.. Next comes
the verification of its enforcement, a task which .some NGOs concerned with mental health
and human rights issues are in an excellent. position to perform |

Mental - heall:h leglslauen - and . its enforcement - 18 profoundly important to
development. According to:the World Development Report published by the. World Bank in
1993, the economic and public health burden of mental iflness, measured in terms of DALYs
(Disability-adjusted life years), the cost of mental disorders and related conditions (such as
intentionally self-inflicted death or injury) is greatly deleterious to.the process of social
development.

Furthennore, adherence to the Rule of Law i is 1mportant for soelal development in that
it provides a predictable and codified set of norms and institutions which may be relied upon.
As such, adherence to- the, Rule. of Law is a stabilizing force in society. Mental health
legislation - premsely because it is aimed at a vulnerable population subgroup - is an
important first step in establishing or reinforcing the Rule of Law and thereby fostering social
development. :

Many people were approached during the process for the preparation of this document.
It must also be said that some experts who were contacted expressed their dissatisfaction with
the final text of the UN. Resolution. and hence with the ensuing Guidelines for its
1mp1ementat10n .and monitoring. The standpoint of these experts, who, generally speaking,
represent users’ (ie. pe0ple with mental disorders) interests, reflects the decades old debate
about the 1mp0rtance given to civil and political rights as.opposed;to-the States rights to
issue coercive norms regarding health policy. In their viewpoint, the UN Resolution should
have concentrated on "people’s basic human rights” and not on "treatment rights"; still in their
view, the inclusion of -treatment issues -earlier during debates in the Subcommission on
Prevention of Discrimination and Protection of Minorities (particularly the modifications from
the Daes Report to.the subsequent Palley Report, which were maintained in the Steel Report)
distorted its original intention, widened its scope and diluted the interest users had in it.
Without taking issue on this question, it must be considered, nevertheless, that the UN
Resolution represents a major international step forward both in terms of civil and political
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rights and of social, economic and cultural rights, and as such deserves to be given the
appropriate means to be adequately disseminated and promoted, bearing in mind Chamberlin’s
words that:

"Perhaps someday it will be recognized that persons who have been diagnosed
as mentally ill should have exactly the same rights as other citizens of their countries,
most fundamentaily the rights to live their lives as they choose and make their own
decisions. Any special help or protection they may need as a result of disability should
in no way alter their fundamental citizenship rights.”

This document can only be useful if the above-mentioned conditions are satisfied and
if it is widely available in local languages. Therefore, interested parties are encouraged to
translate - and possibly adapt - it into local languages. The Division of Mental Health and
Prevention of Substance Abuse would be grateful for copies of local editions, which should
be forwarded to:

Dr I. M. Bertolote

Mental Disorders Control

Division of Mental Health and Prevention of Substance Abuse
World Health Organization

1211 Geneva-27 Switzerland
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Principles for the Protection of Persons with Mentai liiness and the
improvement of Mental Health Care

The present Principles shall be applied without discrimination on any grounds, such as
disability, race, colour, sex, language, religion, political or other opinion, national, ethnic
or social origin, legal or social status, age, property or birth.

DEFINITIONS
In the present Principles:
(a) "Counsel' means a legal or other qualified representative;
(b) "Independent authorify"” means a competent and independent authority prescribed
by domestic law;
(c) "Mental health care" includes analysis and diagnosis of a person’s mental

condition, and treatment, care and rehabilitation for a mental iliness or suspected
mental illness;

(d) "Mental health facility’ means any establishment, or any unit of an establishment,
which as its primary function provides mental health care;

(&) "Mental health practitioner'’ means a medical doctor, clinical psychological, nurse,
social worker or other appropriately trained and qualified person with specific skills
relevant to mental health care;

(f) "Patient" means a person receiving mental health care and includes all persons
who are admitted to a mental health facility;

(g) "Personal representative' means a person charged by law with the duty of
representing a patient’s interests in any specified respect or of exercising specified
rights on the patient’s behalf, and includes the parent or legal guardian of a minor
unless otherwise provided by domestic law;

(h) "The review body'" means the body established in acordance with principle 17 to
review the involuntary admission of a patient in a mental health facility.

1. Are definitions of the above expressions (or equivalent concepts) under the
body of law in force in keeping with the above definitions?

2. If variations exist between the above definitions and those under the body of
law in force, is the body of law:

a. more or less protective of patients’ rights than the Principles?

b. more or less aimed at the improvement of mental health care than the

Principles?
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.. GENERAL LIMITATION CLAUSE -

The exercise of the rights set forth in the present Pnnczples may be sub_]ect only to such
Limitations as are prescribed by law and are necessary 1o protect the health or safety of the
persons concerned or of others, or otherwise to protect public safety, order, health or
morals or the fundamental rights and freedom of others.

1. Is the exercise of any of the rights set forth in the Principles subject to
limitations and, if so, which Principle and to what extent?

2. Is the exercise of the rights set forth in the Principles only subject to
Timitations prescribed by law? If fiot, how are those limitations prescnbed'? Are
they set in advance? Are they known to the public?

3. Is the exermse: of the rlghts set forth in the Prmmples only subject to
limitations as are necesary to protect the health and’ Safcty of the person
concerned or of others?

4. Is the exermse of the rlghts set forth in the Prmmple.s only “subject to
limitations a$ are necesary to protect public safety, order, health or morals or
the fundamental rights and frccdom of others?

5. Which are the speclfc grounds, if any are known, to lmut the rights set forth
in the present Principles in order:

to protcct the health and safety of the pcrsons conccmf:d'?
to protect the health and safety of others?
to protect public safety?
to protect public order?
to protect public hcalth‘?
* to protect public morals?
to protect the fundamental rlghts and freedom of others?

Rme a0 o
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PRINCIPLE 1 - FUNDAMENTAL FREEDOMS AND BASIC RIGHTS

1. All persons have the right to the best available mental health care, which shall be
part of the health and social care System.

1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.8

Do all persons have the right to the best available mental health care? What
mental health care is available, and to whom? Is the entire country in question
divided into catchment areas such that geographically, all regions are within
a catchment area? Are the catchment areas funded proportionately?

What importance 1s attributed 1o mental health care within the health care
system? How are mental health services financed, as opposed to general
health services, as evidenced by funding, reimbursement by third party payers,
limitations on treatment which is reimbursed for mental health problems?

How are mental health, social, and general health services linked or integrated?
Are they located near one another? If so, how near? If not, is transportation
provided? Are they linked by a telecommunication system? If not, are
couriers available?

Are there social services departments in mental health treatment facilities?
If not, is there some entity whose task it is to act as liaison with collaborating
mental health, general health and other facilities?

What social services are aimed at providing support for persons with a mental
disorder? (Before, during and after treatment).

What is the difference between various population groups or geographical
areas regarding;

access to mental health care, for instance, how long is the average travel time
to a mental health treatment facility in rural and urban areas?
staff/patient ratios in mental health treatment facilities?

Within a given geographic area, what are the staff/patient ratios in mental
health treatment facilities as opposed to staff/patient ratios in other types of
health treatment facilities?

What neuropsychiatric drugs are available within a one hour walk? (See
Principle 10, below.)

2. All persons with a mental illness, or who are being treated as such persons, shall
be treated with humanity and respect for the inherent dignity of the human person.
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2,1 . Are all persons with a mental disorder treated with humanity and respect for
" their dignity?

22 Are there laws to guarantee this?

2.3 Are there ethical guidelines adopted by the professional sociefies of the various
‘ .:d1sciphnes providing mental health care? What are the: consequences of failure
"fto respect these eﬂucal guldelmes?

24 Are a11 persons with a mental disorder 1nformed of then' nghts on a timely
* basis in a férmat or language which they can understand?

All persons with a mental tllness, or who are being treated as such persons, have
the ngkt ‘to pmtectwn “from economw, sexual and other farms of exploitation,
pkysmal or otker abuse and degradmg treatment

3.1 .Are persons with a mental disorder physmally, sexually, economically or
'othe.rwme explmted'? Ccmvc:rscly, how are they protected from such abuse?

3.2 ‘Are there laws prohibitiﬂg"such‘explaitatidn]aﬂd abﬁsé?‘ Are there civil,
criminal and/or administrative penalties for this type of exploitation and/or
abuse? Are the criminal penalties greater for such exploitation, ie. are
‘mentally ili pe:rsons a "protectf:d class as‘is generally the case for minors?

Are there publicly available tecords of those  who have been convicted of
crimes involving the exploitation or abuse of members of a protected class,
‘such that potential future employers have access to this mformatmn'? (See also
Principle 22.) " '

There shall be no discrimination on the grounds of mental illness. "Discrimination”
means any distinction, exclusion or preference that has the effect of nullifying or

. zmpamng equal enjoyment of rights. Special measures solely to protect the rights,

or sectire the advancement, of persons with mental dlness shall not be deemed to
be d:scnmmatary Dzscnmmanan does not mclude any dtstmctmn, exclusion, or
preference, undertaken in accordance with the provisions of the present Principles
and necessary to protect the human nghts af a person wlth a mental illness or of
oﬂzer mdmduals

4,1  Is there evidence of discrimination (for example, in employment, in access to
public services and amenities, in the criminal _]ustlce systcm) against persons
with ‘a mental disorder?

Are there laws prohibiting such discrimination? If so, are they enforced?

| h ‘“.Are. there, any restncnons in law or in pracnce on thc rights of persons with
a mental disorder that do not éxist for other members of the society, for
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example, freedom from unwanted treatment, or any of the privacy rights
discussed under Principle 1(5) below?

44  What are the methods by which such a determination ¢an be made? For

i example:
a. Is there forced labour?
b. Is comparable labour remunerated at the same rate when performed by those
who are not mentally 11?7
c. What is the form of remuneration, i.e. is the patient ever paid with privileges,

tokens for privileges or items, available for redemption only within the
confines of the treating facility, or even freedom from punishment? In short,
is the patient coerced into performing free or underpaid labour?

d. Assuming the patient is paid, ts this payment made directly to the patient in
the local currency? Is it paid to someone else, even for safekeeping?

4.5  Are there affirmative action programs for those with mental disorders?

5. Every person with a mental illness shall have the right to exercise all civil, political,
economic, social and cultural rights as recognized in the Universal Declaration of
Human Rights, the International Covenant on Economic, Social and Cultural
Righis, the Iniernational Covenant on Civil and Political Rights and in other
relevant instruments, such as the Declaration on the Rights of Disabled Persons and
the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonments,

5.1 Are persons with a mental disorder able to exercise civil, political, economic,
social and cultural rights, such as:

the right to marry?

the right to own property?

the right to freedom of thought, conscience and religion?

the right to vote?

the right to freedom of opinion and expression?

the right to work, to free choice of employment, to just and favourable

conditions of work and to protection against unemployment?

the right to an education? (See also Principle 2, Protection of Minors.)

. the right to have children and to maintain parental rights?

L the right to freedom of movement and choice of residence (assuming the
individual has not been involuntarily committed)?

j- the right to "qualified legal assistance to protect their rights, and to have their

condition taken fully into account in any legal proceedings.™

e oo o

= 1

* See the United Nations® Declaration on the Rights of Disabled Persons, 1973,
Principle 11, in Appendix 3.
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k. the right to access to:one’ § own: mcdlcal rccordsv (Scc also Principle 19,
below.) :
L the right to freedom from crucl, mhuman or clcgradmg treatment or

punishment? (See generally, the Declaration of the Rights of Dlsabled Persons,
in Appendix 3.) ‘

Any Decisions that, by reason of his or her mental illness, a person lacks legal
capacity, and any decision that, in consequence of such incapacity, a personal
representative shall be appointed, shall be made only after a fair hearing by an
independent and impartial tribunal established by domestic law. The person whose
capacity is at issue shall be entitled to be represented by a counsel. If the person
whose capacily is at issue does:not himself or herself secure such representation, it
shall be made available without payment by that person to the extent that he or she
does not. have sufficient means to pay for.it. The counsel shall not in the same
proceedings represent a mental health facility or its personnel and shall not also
represent a member of the family of the person whose capacity is at issue unless the
tribunal is satisfied that there is no conflict of interest. Decisions regarding capacity
and the need for a personal representative shall be reviewed at reasonable intervals
prescribed by domestic law. The person whose . capacity is at issue, his or her
personal representative, if any, and any other interested person shall have the right
to appeal ta a hzgker comt agamst any ‘such deczswn ‘ ‘

6.1 - ‘What is thc ccnccpt cf capac1ty or thc lack thcrcof w1th1n thc country s legal
system? . . :

6.2  How is the ccnccpt limited?

a. Incapaclty to do what‘7

i stand trial?
ii. write a will?
ii, enter contracts? c Lo
iv. make treatment decisions, . 1nclud1ng consent to rclcasc cf information,
experimental treatrnent or chmcal tnals’? c
b. For how long? o ‘
. _ Is there:any provision or proccdurc for restoration to capacity?
ii. .- . Is the:matter reviewed automatically? - If so, how often? Conversely,

1$ thc mattcr rcv1cwcd cnly upcn r@qucst’? If so, upcn whosc rcqucst'?
6.3  Whatis: thc procedure fcr thc dctcrmmatmn of a pcrson s lcgal capamty'?

6.4 ~ What are the: consequences ansmg out of thc declsu:m that a pcrson lacks legal
capacity?. :

6.5  Is the person represented at the capaclty hcarmg‘? By whom 1s any such
~ person represented? o







